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substantial evidence in the record to sup-
port his conclusion.  The administrative
decision is reversed, and Ms. Stackhouse’s
benefits will be instated, retroactive to the
date of her application.  An appropriate
order accompanies this memorandum.

ORDER

For the reasons stated in the accompa-
nying memorandum, the plaintiff’s motion
for summary judgment [7] is granted;  the
defendant’s motion for a judgment of affir-
mance [10] is denied.  The final decision of
the Commissioner is reversed, and she is
hereby ordered to instate Murleana Stack-
house’s benefits, retroactive to the date of
her application.

,
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Background:  In prosecution for obstruc-
tion of justice and related charges, parties
filed motions in limine.

Holdings:  The District Court, Paul L.
Friedman, J., held that:

(1) government’s exhibits were adequately
authenticated;

(2) lobbyist’s statements in e-mails to de-
fendant requesting information, favors,
and assistance, and instructing defen-
dant on how to provide assistance, did
not constitute hearsay; and

(3) lobbyist’s e-mails to defendant regard-
ing government properties were not
admissible as non-hearsay statements
of co-conspirator.

Motions granted in part and denied in
part.

1. Criminal Law O404.15

In evaluating whether item has been
adequately authenticated, court must de-
termine whether proponent of evidence
has offered foundation from which jury
could reasonably find that evidence is what
proponent says it is.  Fed.Rules Evid.Rule
901(a), 28 U.S.C.A.

2. Criminal Law O444

E-mails that law firm had produced to
United States in connection with criminal
investigation were not self-authenticating,
and thus could not be admitted in criminal
prosecution based on certification by law
firm’s custodian of records, where govern-
ment did not seek to admit e-mails pursu-
ant to business records exception to hear-
say rule, but rather offered other hearsay
exceptions and non-hearsay arguments as
bases for admission.  Fed.Rules Evid.
Rules 803(6), 902(11), 28 U.S.C.A.

3. Criminal Law O444

There was sufficient evidence for jury
to find that government’s exhibits in ob-
struction of justice prosecution were, in
fact, e-mail exchanges between defendant
and other individuals, and thus exhibits
satisfied authentication requirements, de-
spite possibility of alteration, where e-
mails in question had many distinctive
characteristics, including actual e-mail ad-
dresses containing ‘‘@’’ symbol and name
of person connected to address, e-mails
contained discussions of various identifi-
able matters, and e-mails that were not
clearly identifiable by their addresses were
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identifiable by reference to their content.
Fed.Rules Evid.Rule 901, 28 U.S.C.A.

4. Criminal Law O419(2)
Lobbyist’s statements in e-mails to

government employee requesting informa-
tion, favors, and assistance, and instructing
employee on how to provide assistance, did
not constitute hearsay, and thus were ad-
missible in obstruction of justice prosecu-
tion against employee, where statements
were introduced to show that business was
being conducted between lobbyist and em-
ployee, rather than for truth of matters
asserted.

5. Criminal Law O427(1, 5)
Where government offers statements

of co-conspirator, court must find by pre-
ponderance of evidence that:  (1) conspira-
cy existed, (2) it involved declarant and
defendant, among others, (3) statement
was made during course of conspiracy, and
(4) statement was made in furtherance of
conspiracy.  Fed.Rules Evid.Rule
801(d)(2)(E), 28 U.S.C.A.

6. Criminal Law O428
In determining by preponderance of

evidence whether conspiracy existed and
whether both defendant and declarant par-
ticipated in it, for purposes of establishing
that statement was non-hearsay statement
of co-conspirator, court may consider both
hearsay statements sought to be admitted
and other evidence probative of those mat-
ters, so long as it does not rely exclusively
on co-conspirator statements.  Fed.Rules
Evid.Rule 801(d)(2)(E), 28 U.S.C.A.

7. Criminal Law O422(1)
Co-conspirator statements may be ad-

missible as non-hearsay, even if defendant
is not formally charged with any conspira-
cy in indictment, and even if conspiracy
that forms basis for admitting co-conspira-
tor statements is not same conspiracy or
same crime for which defendant has been

indicted.  Fed.Rules Evid.Rule
801(d)(2)(E), 28 U.S.C.A.

8. Criminal Law O338(7), 422(1)
Statements from uncharged conspira-

cy may be excluded because they are re-
mote or unrelated to charges in indictment
or if their admission would confuse or mis-
lead jury, but they may properly be ad-
mitted in court’s discretion if conspiracy
during which statements were made was
factually intertwined with offenses being
tried.  Fed.Rules Evid.Rules 403,
801(d)(2)(E), 28 U.S.C.A.

9. Telecommunications O1014(10)
To prove conspiracy to commit honest

services wire fraud, government must
show that:  (1) defendant and others know-
ingly agreed to participate in scheme to
defraud by means of false pretenses and
made representations or promises relating
to material fact;  (2) parties did so willfully
and with intent to defraud;  and (3) some
member of conspiracy transmitted or
caused to be transmitted by wire some
communication for purpose of executing
conspiracy to scheme to defraud.  18
U.S.C.A. § 1343.

10. Criminal Law O427(5)
Prosecution failed to establish by pre-

ponderance of evidence that government
employee committed offense of conspiracy
to commit honest services wire fraud by
providing internal confidential intelligence
and strategic advice to lobbyist regarding
how to control two government properties,
and thus lobbyist’s e-mails to employee
regarding properties were not admissible
in prosecution against employee for ob-
struction of justice as non-hearsay state-
ments of co-conspirator, where employee
was not charged with conspiracy to commit
honest services wire fraud, steps necessary
to reach conclusion that employee commit-
ted honest services fraud would require
court to conduct mini-trial within trial, and
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e-mails in question contained either redun-
dant information or information that could
be testified to by lobbyist.  18 U.S.C.A.
§ 1343; Fed.Rules Evid.Rule 801(d)(2)(E),
28 U.S.C.A.

Nathaniel B. Edmonds, U.S. Depart-
ment of Justice, Criminal Division, Fraud
Section, Peter Robert Zeidenberg, U.S.
Department of Justice, Washington, DC,
for Plaintiff.

OPINION AND ORDER

PAUL L. FRIEDMAN, District Judge.

This matter is before the Court on:  (1)
defendant’s motion in limine to deny the
government’s Rule 902(11) certifications;
(2) the government’s motion in limine for
pretrial determination of admissibility of
certain evidence and the supplement to
that motion;  and (3) defendant’s motion in
limine to exclude hearsay and irrelevant
evidence.  These motions all make argu-
ments regarding the admissibility of ap-
proximately 260 e-mails that the govern-
ment seeks to admit in its case against the
defendant.

On May 19, 2006, this Court entered an
Amended Minute Order stating which of
the e-mails would be:  (1) provisionally ad-
mitted in part or in whole for the truth of
the matters asserted therein, either as (a)
admissions of the defendant under Rule
801(d)(2)(A) of the Federal Rules of Evi-
dence and/or (b) adoptive admissions of the
defendant under Rule 801(d)(2)(B);  (2)
provisionally admitted in part or in whole
but not for the truth of the matters assert-
ed therein;  (3) provisionally excluded be-
cause the Court rejects the government’s
theory of admission under the co-conspira-
tor hearsay exception set forth in Rule
801(d)(2)(E) (unless certain witnesses with

personal knowledge of those e-mails testi-
fy);  and (4) provisionally excluded for oth-
er reasons.  This Opinion and Order sup-
plement and explain that Amended Minute
Order.

A. Authentication of E-mails

[1] Authentication is an aspect of rele-
vancy.  Advisory Committee Note, FED.

R.EVID. 901(a) (citations omitted);  31
WRIGHT & GOLD, FEDERAL PRACTICE AND PRO-

CEDURE:  EVIDENCE § 7102 at 13 (2000).
‘‘The requirement of authentication or
identification as a condition precedent to
admissibility is satisfied by evidence suffi-
cient to support a finding that the matter
in question is what its proponent claims.’’
FED.R.EVID. 901(a).  See 5 SALTZBURG, MAR-

TIN & CAPRA, FEDERAL RULES OF EVIDENCE

MANUAL § 901.02[1] at 901–5 (8th ed.2002).
The threshold for the Court’s determina-
tion of authenticity is not high.  See, e.g.,
United States v. Reilly, 33 F.3d 1396, 1404
(3d Cir.1994) (‘‘the burden of proof for
authentication is slight’’);  United States v.
Holmquist, 36 F.3d 154, 168 (1st Cir.1994)
(‘‘the standard for authentication, and
hence for admissibility, is one of reason-
able likelihood’’);  United States v. Coohey,
11 F.3d 97, 99 (8th Cir.1993) (‘‘the propo-
nent need only demonstrate a rational ba-
sis for its claim that the evidence is what
the proponent asserts it to be’’).  The
question for the Court under Rule 901 is
whether the proponent of the evidence has
‘‘offered a foundation from which the jury
could reasonably find that the evidence is
what the proponent says it is.’’  5 FEDERAL

RULES OF EVIDENCE MANUAL § 901.02[1] at
901–5–901–6.  The Court need not find
that the evidence is necessarily what the
proponent claims, but only that there is
sufficient evidence that the jury ultimately
might do so.  See 31 FEDERAL PRACTICE AND

PROCEDURE:  EVIDENCE § 7102 at 16.
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1. Rule 902(11)

Rule 902 of the Federal Rules of Evi-
dence lists those documents that are self-
authenticating—that is, those that do not
require extrinsic evidence of authenticity
as a condition precedent to admissibility.
Rule 902(11) is intended to set forth ‘‘a
procedure by which parties can authenti-
cate certain records of regularly conducted
activity, other than through the testimony
of a foundation witness.’’  Advisory Com-
mittee Note, FED.R.EVID. 902.  Similarly,
the Advisory Committee Notes to Rule 803
state that Rule 902(11) ‘‘provides that the
foundation requirements of Rule 803(6)
can be satisfied under certain circum-
stances without the expense and inconven-
ience of producing time-consuming founda-
tion witnesses.’’  Advisory Committee
Note, FED.R.EVID. 803.  These comments
to each Rule make clear that they were
intended to go ‘‘hand in hand.’’  Rambus,
Inc. v. Infineon Technologies AG, 348
F.Supp.2d 698, 701 (E.D.Va.2004) (‘‘Rule
902(11) is TTT the functional equivalent of
testimony offered to authenticate a busi-
ness record tendered under Rule 803(6)’’).

[2] Pursuant to Rule 902(11), the gov-
ernment submitted a certification from Jay
Nogle, the official custodian of records for
Greenberg Traurig, LLP, the law firm that
once employed Jack Abramoff.  Mr. Nogle
stated that in his capacity as official custo-
dian he could certify that 467,747 e-mails
had been produced by Greenberg Traurig
to the United States and that those e-mails
comport with the requirements of Rule
902(11), in part because the e-mails ‘‘would
be admissible under Fed.R.Evid. 803(6) if
accompanied by a written declaration of
[their] custodian or other qualified per-
son.’’  The government does not, however,

seek to admit these e-mails pursuant to
the business records exception to the hear-
say rule in Rule 803(6), but offers other
hearsay exceptions and non-hearsay argu-
ments (discussed later in this Opinion) as
bases for admission.  The defendant ob-
jects to the authentication of the Green-
berg Traurig e-mails pursuant to Mr. No-
gle’s Rule 902(11) certification.1  Because
Rule 902(11) was intended as a means of
authenticating only that evidence which is
being offered under the business records
exception to the hearsay rule, the Court
will not accept the proffered Rule 902(11)
certification of Mr. Nogle with reference to
the Greenberg Traurig e-mail exhibits.

2. Rule 901

[3] Because it is not appropriate for
these e-mails to be admitted as self-au-
thenticating under Rule 902 of the Federal
Rules of Evidence, the Court turns to the
authentication requirements set forth in
Rule 901.  The question under Rule 901 is
whether there is sufficient evidence ‘‘to
support a finding that the matter in ques-
tion is what its proponent claims,’’ FED.

R.EVID. 901(a)—in this case, e-mails be-
tween Mr. Safavian, Mr. Abramoff, and
other individuals.  As noted, the Court
need not find that the e-mails are neces-
sarily what the proponent claims, only that
there is evidence sufficient for the jury to
make such a finding.  See 5 FEDERAL

RULES OF EVIDENCE MANUAL § 901.02[1] at
901–5–901–6 (8th ed.2002);  id. at 901–14
(‘‘Evidence is sufficient for authentication
purposes if the foundation for particular
evidence warrants the trier of fact in find-
ing that it is what the proponent claims.’’).
Rule 901(b) sets forth illustrations of how
evidence may be authenticated or identi-

1. The government has submitted 902(11) cer-
tifications for other documents, but the defen-
dant at a hearing before the Court on the
motions conceded that the other ones were

appropriate, leaving its only remaining objec-
tion to Mr. Nogle’s certification of the Green-
berg Traurig e-mails.
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fied;  it emphasizes, however, that these
are ‘‘illustration(s) only’’ and are not in-
tended to be the only methods by which
the Court may determine that the e-mails
are what the government says they are.
See United States v. Dean, 989 F.2d 1205,
1210 n. 7 (D.C.Cir.1993) (‘‘The rule con-
tains an illustrative, but not exhaustive, list
of suggested methods of identification.’’).2

For the reasons that follow, the Court
finds that there is ample evidence for the
jury to find that these exhibits are, in fact,
e-mail exchanges between Mr. Safavian,
Mr. Abramoff, and other individuals.

One method of authentication identified
under Rule 901 is to examine the evi-
dence’s ‘‘distinctive characteristics and the
like,’’ including ‘‘[a]ppearance, contents,
substance, internal patterns, or other dis-
tinctive characteristics, taken in conjunc-
tion with circumstances.’’  FED.R.EVID.

901(b)(4).  Most of the proffered exhibits
can be authenticated in this manner.  The
e-mails in question have many distinctive
characteristics, including the actual e-mail
addresses containing the ‘‘@’’ symbol,
widely known to be part of an e-mail ad-
dress, and certainly a distinctive mark
that identifies the document in question as
an e-mail.  See United States v. Siddiqui,
235 F.3d 1318, 1322 (11th Cir.2000).  In
addition, most of the e-mail addresses
themselves contain the name of the person
connected to the address, such as ‘‘abra-
moffj@gtlaw.com,’’ ‘‘David.Safavian@
mail.house.gov,’’ or ‘‘david.safavian
@gsa.gov.’’ See, e.g., Exhibits 101, 105,
106.  Frequently these e-mails contain the
name of the sender or recipient in the
bodies of the e-mail, in the signature

blocks at the end of the e-mail, in the
‘‘To:’’ and ‘‘From:’’ headings, and by signa-
ture of the sender.  The contents of the e-
mails also authenticate them as being from
the purported sender and to the purported
recipient, containing as they do discussions
of various identifiable matters, such as Mr.
Safavian’s work at the General Services
Administration (‘‘GSA’’), Mr. Abramoff’ s
work as a lobbyist, Mr. Abramoff’ s res-
taurant, Signatures, and various other per-
sonal and professional matters.3

Those e-mails that are not clearly identi-
fiable on their own can be authenticated
under Rule 901(b)(3), which states that
such evidence may be authenticated by
comparison by the trier of fact (the jury)
with ‘‘specimens which have been [other-
wise] authenticated’’—in this case, those e-
mails that already have been independent-
ly authenticated under Rule 901(b)(4).
For instance, certain e-mails contain the
address ‘‘MerrittDC@aol.com’’ with no
further indication of what person uses that
e-mail address either through the contents
or in the e-mail heading itself.  See, e.g.,
Exhibit 134.  This e-mail address on its
own does not clearly demonstrate who was
the sender or receiver using that address.
When these e-mails are examined along-
side Exhibit 100 (which the Court finds is
authenticated under Rule 901(b)(4) by its
distinctive characteristics), however, it be-
comes clear that MerrittDC@aol.com was
an address used by the defendant.  Exhib-
it 100 is also an e-mail sent from that
address, but the signature within the e-
mail gives the defendant’s name and the
name of his business, Janus–Merritt Strat-
egies, L.L.C., located in Washington, D.C.

2. The first method identified by the Rule is
testimony of a witness with knowledge that
the matter is what it is claimed to be.  FED.

R.EVID. 901(b)(1).  Apparently, however, the
government has decided not to call the one
witness who could authenticate almost every
one of the proffered e-mails, Jack Abramoff.

3. Presumably, a person with personal knowl-
edge will testify that Mr. Safavian worked at
GSA, and that Mr. Abramoff worked as a
lobbyist and owned a restaurant named Sig-
natures.
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(as well as other information, such as the
business’ address, telephone and fax num-
bers), thereby connecting the defendant to
that e-mail address and clarifying the
meaning of both ‘‘Merritt’’ and ‘‘DC’’ in it.
The comparison of those e-mails containing
MerrittDC@aol.com with Exhibit 100
thereby can provide the jury with a suffi-
cient basis to find that these two exhibits
are what they purport to be—that is, e-
mails to or from Mr. Safavian.  The Court
will not perform this exercise with respect
to each exhibit.  Suffice it to say that the
Court has examined each of these e-mails
and found that all those that the Court is
admitting in whole or in part meet the
requirements for authentication under
Rule 901.

The defendant argues that the trustwor-
thiness of these e-mails cannot be demon-
strated, particularly those e-mails that are
embedded within e-mails as having been
forwarded to or by others or as the previ-
ous e-mail to which a reply was sent.  The
Court rejects this as an argument against
authentication of the e-mails.  The defen-
dant’s argument is more appropriately di-
rected to the weight the jury should give
the evidence, not to its authenticity.
While the defendant is correct that earlier
e-mails that are included in a chain—either
as ones that have been forwarded or to
which another has replied—may be al-
tered, this trait is not specific to e-mail
evidence.  It can be true of any piece of
documentary evidence, such as a letter, a
contract or an invoice.  Indeed, fraud tri-
als frequently center on altered paper doc-
umentation, which, through the use of
techniques such as photocopies, white-out,
or wholesale forgery, easily can be altered.
The possibility of alteration does not and
cannot be the basis for excluding e-mails
as unidentified or unauthenticated as a
matter of course, any more than it can be
the rationale for excluding paper docu-
ments (and copies of those documents).

We live in an age of technology and com-
puter use where e-mail communication
now is a normal and frequent fact for the
majority of this nation’s population, and is
of particular importance in the professional
world.  The defendant is free to raise this
issue with the jury and put on evidence
that e-mails are capable of being altered
before they are passed on.  Absent specific
evidence showing alteration, however, the
Court will not exclude any embedded e-
mails because of the mere possibility that
it can be done.

The defendant does raise some notewor-
thy points regarding the limits of what the
government can show regarding these e-
mails and what they purport to be.  The
Court notes that it is possible to authenti-
cate these e-mails through examination of
the contents, distinctive characteristics,
and appearance, and others by comparison
to authenticated e-mails, and the jury is
free to make its own examinations and
conclusions.  But the Court has been aided
in reaching its conclusions by the proffers
of government lawyers.  The government
will not, of course, be permitted to make
such proffers to the jury nor may govern-
ment witnesses testify to facts beyond
their personal knowledge concerning these
e-mails.  For instance, the F.B.I. agent
through whom the government plans to
offer these e-mails cannot testify from per-
sonal knowledge as to whether Mer-
rittDC@aol.com is, in fact, Mr. Safavian’s
e-mail address. He may testify only that
Exhibit 100 contains that e-mail address in
the From:  section of the heading, and that
the Exhibit has a signature section that
contains Mr. Safavian’s name.  Similarly,
an F.B.I. agent will not be permitted to
testify to the meaning of Greenberg Trau-
rig internal e-mail codes (such as the
‘‘DIRDC–Gov’’ designation next to Jack
Abramoff’ s name, which the government
proffered at the May 16, 2006 hearing
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means that Mr. Abramoff was the Director
of the Governmental Affairs Division of
Greenberg Traurig’s D.C. office).  See,
e.g., Exhibits 144, 145, 146.

Some of the e-mail addresses do not
appear in full in any part of an exhibit.
Rather the ‘‘To:’’ and ‘‘From:’’ parts of the
heading contain full names with no e-mail
address containing the @ symbol.  Jay
Nogle, the official custodian of records for
Greenberg Traurig, explained in his Rule
902(11) certification that the ‘‘To:’’ and
‘‘From:’’ sections of these e-mails denoted
that a Greenberg Traurig employee had
sent or received the e-mail.  See, e.g., Ex-
hibits 142, 143, 144.  Certainly, if Mr. No-
gle, or another Greenberg Traurig employ-
ee with knowledge of these codes, is called
to testify, he or she may testify to their
meaning.  An F.B.I. agent may not.

In certain e-mails, Mr. Safavian appears
to have replied to Mr. Abramoff’s e-mails
in an atypical manner.  Whereas most e-
mail chains appear in reverse chronological
order, the most recent of the e-mails ap-
pearing first, Mr. Safavian’s responses to
Mr. Abramoff’s e-mails sometimes come
after the e-mail from Mr. Abramoff.  See,
e.g., Exhibits 100, 124, 134.  Further com-
plicating the matter, this reversal of the
order is not designated by the ‘‘To:’’ and
‘‘From:’’ section that normally denotes the
start of a separate e-mail.  The result is
that the text of separate e-mails appears
next to one another without a clear divi-
sion between the end of one and the start
of the next.  Having examined these e-
mails in comparison to one another, the
Court has determined that it is apparent
that some parts of the text are questions
that lead to responses, and therefore the
contents and substance serve to identify
the exhibit as an exchange of e-mails.  A
jury, using its own knowledge of how e-
mail exchanges work, and considering any
testimony that may be offered by those

with personal knowledge of these e-mails,
may determine which persons, identified in
the e-mail through their addresses and
names, wrote which portions.  No F.B.I.
agent, however, may testify to these con-
clusions nor state which sections of these
e-mails have been written by whom.  It is
beyond his or her personal knowledge and
would be wholly speculative.

The jury may draw whatever reasonable
conclusions and inferences it chooses to
from these e-mails and determine how to
consider them, but the Court will not per-
mit any testimony beyond the bare fact of
what words appear on a particular e-mail
by a case agent or summary witness who
neither composed nor received these e-
mails.  Should the government choose to
call Mr. Abramoff or any other of the
authors of these e-mails (other than, of
course, the defendant, whom the govern-
ment is not permitted to call as a witness),
that witness may testify as to his or her
personal knowledge of any particular e-
mails he or she sent or received, and to
any personal knowledge of e-mail address-
es of persons with whom he or she has
exchanged e-mails, even if not the specific
ones in evidence.

B. Admissibility of E-mails

Having addressed the issue of authentic-
ity, the Court must now consider whether,
in the absence of Jack Abramoff or some-
one else with personal knowledge as a trial
witness, the proffered e-mails are inadmis-
sible hearsay or may be admitted under
one or more exceptions to the hearsay
rule.  The government contends that each
of the e-mails is admissible pursuant to
one or more of the following theories:  (1)
the e-mails constitute admissions by a par-
ty opponent (that is, defendant David Safa-
vian) under Rule 801(d)(2)(A) of the Feder-
al Rules of Evidence;  (2) the statements in
the e-mails are adoptive admissions by the
defendant under Rule 801(d)(2)(B) of the
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Federal Rules of Evidence;  (3) the state-
ments constitute non-verbal conduct by the
defendant, Jack Abramoff or another per-
son, or show lobbying ‘‘work’’ or ‘‘busi-
ness’’ by Mr. Abramoff or his colleagues,
and are not offered (and will not be admit-
ted) for the truth of the matters asserted
therein;  (4) the e-mails provide necessary
context for certain statements made by the
defendant and are not offered for the truth
of the matters asserted;  (5) the state-
ments are admissible non-hearsay state-
ments offered to show the defendant’s
state of mind (including intent, plan, mo-
tive or design) under Rule 803(3) of the
Federal Rules of Evidence;  and/or (6) the
statements are statements of Mr. Safavi-
an’s co-conspirators (either Mr. Abramoff
or another person) made in furtherance of
a conspiracy and thus are admissible under
Rule 801(d)(2)(E) of the Federal Rules of
Evidence.  At the Court’s request, the
government helpfully provided a chart list-
ing each e-mail by exhibit number and
indicating which theory or theories the
government offers for the admission of
each exhibit.  The defendant submitted an
opposition to this chart and the govern-
ment submitted a reply.

Rather than discuss each exhibit individ-
ually, the Court will discuss in this Opinion
some of the reasons for provisionally ad-
mitting, partially admitting, or excluding
certain categories of e-mails.  The Court
has examined each e-mail against the rele-
vant provisions of Rules 801, 802 and 803
of the Federal Rules of Evidence and has
indicated on the attached chart (which is

incorporated by reference into this Opin-
ion) which exhibits are provisionally admit-
ted in whole or in part, and which are
provisionally excluded, and on which theo-
ries.4  Because of the number of e-mail
exhibits and their complexity—many of
these e-mails contain various replies and
forwards for which different arguments for
admission apply—the Court did not and
will not parse each one in this Opinion or
the attached chart.  Because many of
these exhibits contain e-mail chains with
numerous messages embedded and not
single e-mails, appropriate redactions or
limiting instructions may be necessary
where certain parts of an e-mail chain are
inadmissible or are admissible only for a
limited purpose.

1. Admissions of Party–Opponent

The Court has read each of the e-mails
with care and where it had questions about
how to read them, the context in which
they should be considered or who the
senders or recipients were, it obtained
clarification from counsel for the govern-
ment during the hearing on May 16, 2006.5

The statements attributed directly to Mr.
Safavian come in as admissions by a party
opponent under Rule 801(d)(2)(A) of the
Federal Rules of Evidence.  The context
and content of certain e-mails demonstrate
clearly that Mr. Safavian ‘‘manifested an
adoption or belief’’ in the truth of the
statements of other people as he forward-
ed their e-mails.  FED.R.EVID. 801(d)(2)(B).
They therefore are admissible as adoptive
admissions under Rule 801(d)(2)(B).  See

4. The Court’s May 19, 2006 Amended Minute
Order stated which exhibits were provisional-
ly admitted and which were excluded and
whether they were admitted for the truth of
the matters asserted or not, but did not speci-
fy under which theory or theories a particular
exhibit was admitted or excluded.

5. The Court cautions that if such context or
clarification is required for the jury to under-

stand some of these e-mails the government
must be prepared to prove it through live
testimony of persons with personal knowl-
edge, not through the testimony of the F.B.I.
agent through whom the government has stat-
ed it plans to introduce these e-mails through
the kinds of proffers of counsel accepted by
the Court under Rule 104(a) for purposes of
determining admissibility.
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Sea–Land Service, Inc. v. Lozen Intern.,
LLC, 285 F.3d 808, 821 (9th Cir.2002);
United States v. Beckham, 968 F.2d 47,
51–52 (D.C.Cir.1992).  Other e-mails for-
warded by Mr. Safavian do not clearly
demonstrate his adoption of the contents,
and therefore are not admitted under Rule
801(d)(2)(B).

2. Other Non–Hearsay

Looking at the content and context of
other e-mails and what events preceded or
immediately followed them, the Court
finds that a number of the e-mails are
admissible under Rule 803(3) to show Mr.
Safavian’s state of mind at the time he
received them or at some later time.  Oth-
er e-mails provide context for the defen-
dant’s statements and are not introduced
for their truth.  Still others are non-hear-
say because the truth of the e-mails’ con-
tents—discussions of Jack Abramoff’s
dealings as a lobbyist—are unimportant.
It is the fact of these discussions rather
than the contents (or the truth or accuracy
thereof), that is being offered by the gov-
ernment on the theory that the e-mails
themselves actually are Mr. Abramoff’s
lobbying ‘‘work’’ and ‘‘business.’’ 6  The de-
fendant objects to the admission of e-mails
under these theories, arguing that the
truth and credibility of the contents of the
e-mails necessarily are at issue if the gov-
ernment is introducing them to show that
‘‘work’’ or ‘‘business’’ was being conducted.

[4] Under the circumstances of this
case, the government is correct that cer-
tain e-mails themselves can constitute the
‘‘work’’ that Mr. Abramoff did, without

regard to the truth of their contents.
Lobbying is conducted through words.
Lobbyists seek to influence persons in gov-
ernment to act favorably toward their
clients.  Whether the lobbyist is seeking
favors for his client through oral or written
communication, it is necessarily communi-
cation that constitutes the work—unlike,
say, carpentry work which could involve
the physical swinging of a hammer, or
drug dealing work which involves the
physical exchange of drugs for money.  In
this case, the lobbying ‘‘work’’ or business
that Mr. Abramoff engaged in included
sending e-mails to Mr. Safavian seeking
assistance and favors.  In many of the e-
mails, Mr. Abramoff asks questions with-
out asserting the truth of any matters.
See United States v. Oguns, 921 F.2d 442,
448–49 (2d Cir.1990) (citing Inc. Pub.
Corp. v. Manhattan Magazine, Inc., 616
F.Supp. 370, 388 (S.D.N.Y.1985) (‘‘An in-
quiry is not an ‘assertion,’ and accordingly
is not and cannot be a hearsay state-
ment.’’)).  Cf. United States v. Long, 905
F.2d 1572, 1579–80 (D.C.Cir.1990) (un-
known caller’s statements to police officer
who answered phone in defendant’s home
asking if defendant ‘‘had any stuff’’ and
requesting ‘‘a fifty’’ was not hearsay be-
cause caller did not intend to assert that
defendant was a drug dealer).  Other e-
mails contain imperative statements in-
structing Mr. Safavian on how to provide
assistance and similarly are offered not for
the truth of the matters therein (and also
constitute Mr. Abramoff’s further efforts
to receive help from Mr. Safavian in his
work).  An example of an exhibit that con-
tains both a request and an imperative

6. In addition to the argument that the e-mails
are non-hearsay because they are themselves
the lobbying ‘‘work,’’ the government has
called this rationale for admission non-verbal
conduct.  The Court rejects the non-verbal
conduct argument, as these e-mails are al-
most by definition verbal matters.  An exam-
ple of non-verbal conduct would be where a

person nods in response to a question, there-
by demonstrating without words an answer to
the question in the affirmative.  See 1972
Advisory Committee Note, FED.R.EVID. 801(a).
As will be discussed, the rejection of this
argument does not result in the exclusion of
these e-mails.
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from Mr. Abramoff is an October 1, 2002
e-mail in which Mr. Abramoff wrote to Mr.
Safavian, ‘‘Let’s do a meal so we can start
getting some of these business ideas for
GSA moving.  What’s good for you?’’  Ex-
hibit 238.

Still other e-mails contain information
along with explicit or implicit requests for
assistance.  Those requests (with the fac-
tual context provided in some) constitute
the non-hearsay ‘‘work.’’  An example of
an e-mail containing both the non-hearsay
‘‘work’’ being conducted by Jack Abramoff
requesting assistance from Mr. Safavian
and a non-hearsay statement for context
can be can be found in Exhibit 109.  On
May 24, 2002, Mr. Abramoff sent an e-mail
to Mr. Safavian stating in part:

I have a gsa question.  There is a facili-
ty which is under control of the GSA in
silver Spring Maryland, which was the
former Naval Surface Weapons center
(off New Hampshire Avenue).  They are
now going to put the FDA there. it is a
huge property.  I was wondering if it is
possible get some of that property for a
school.  Do you know if that is doable
and how?  Thanks.

Exhibit 109.  Later, on July 28, 2002, Mr.
Abramoff forwarded to Mr. Safavian a
draft letter that would eventually be di-
rected to Joseph Moravec, the Commis-
sioner of Public Buildings at GSA, and
copied to Mr. Safavian (in his capacity as
Chief of Staff to the GSA Administrator),
GSA Administrator Stephen Perry, and
Regional Administrator Donald Williams.
See Exhibit 172.  Concerning the school he
hoped to place on the GSA property in
Silver Spring, Mr. Abramoff stated (among

other things) in the draft letter that the
request for assistance in placing the school
was particularly urgent because of ‘‘a re-
cent set back to the school in the form of
an unfortunate zoning ruling by the au-
thorities in Montgomery County.’’  Exhibit
172.  In forwarding the draft letter to Mr.
Safavian, Mr. Abramoff included the mes-
sage, ‘‘How about this?’’, thereby soliciting
the defendant’s opinion about the draft.
The truth of the assertions in the e-mail
and the draft letter about the school are
not at issue under the government’s theory
of this case.  Whether Mr. Abramoff cor-
rectly represented certain facts about the
business he was conducting or whether he
was able to successfully obtain for his
clients what they wanted is irrelevant to
the fact that he was requesting assistance
from Mr. Safavian in reaching these goals.7

Finally, the government has offered a
number of e-mails as non-hearsay on the
theory that they go to the defendant’s
intent, motive, or state of mind, help to
explain his future conduct, and serve to
refute any possibility of mistake or misun-
derstanding.  The Court agrees that many
of the e-mails are admissible because they
might help to explain Mr. Safavian’s mo-
tive and intent at the time he undertook
certain actions or, arguably, when he made
his representations during the investiga-
tions by the GSA’s Office of Inspector
General and the Senate Committee on In-
dian Affairs.  Again, the contents of those
e-mails and the truth of their contents—
such as the actual availability of certain
GSA properties for lease or for sale—
cannot be proven through these e-mails,

7. Because the defendant has indicated that he
intends to challenge these definitions of ‘‘do-
ing business’’ or ‘‘seeking to do business’’
before GSA and whether Mr. Abramoff was
actually doing business under these defini-
tions, the facts of the dealings between Mr.
Abramoff and Mr. Safavian may themselves

become relevant.  The Court will take this
opportunity to remind both the government
and defendant that the truth or falsity of such
facts cannot be demonstrated through those
e-mails which are being admitted only as non-
hearsay.
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nor may the government rely on them for
that purpose.  The jury will be instructed
that those e-mails which contain these rep-
resentations, like the ones described
above, may be considered only insofar as
they may have had some impact on Mr.
Safavian’s state of mind or provided him
with a motive to make false statements or
obstruct justice.

3. Co-conspirator Hearsay
Exception E-mails

There are a number of e-mails which the
Court is admitting on one of the foregoing
theories that the government also offers as
statements of co-conspirators (that is,
statements of Mr. Abramoff or a person
other than Mr. Safavian or Mr. Abramoff)
assertedly made in the furtherance of a
conspiracy to commit honest services wire
fraud in violation of 18 U.S.C. §§ 1343 and
1346.  Thus, these e-mails would be admit-
ted regardless of how the Court rules with
respect to Rule 801(d)(2)(E), although
some would not be admitted for their truth
unless the Court also admitted them under
Rule 801(d)(2)(E).  There are thirteen e-
mails, however, that are admissible only if
the Court accepts the co-conspirator hear-
say exception theory.  They are:  Exhibits
127, 139, 140, 141, 174, 175, 179, 187, 189,
196, 197, 198, and 271.8  The Court has
determined not to admit these thirteen e-
mails.

a. Rule 801(d)(2)(E)

[5, 6] Where the government offers
the statements of a co-conspirator under
Rule 801(d)(2)(E) of the Federal Rules of
Evidence, the Court must find by a pre-
ponderance of the evidence that:  (1) a

conspiracy existed, (2) that it involved the
declarant and the defendant (among oth-
ers), (3) that the statement was made dur-
ing the course of the conspiracy, and (4)
that the statement was made in further-
ance of the conspiracy.  See Bourjaily v.
United States, 483 U.S. 171, 175, 107 S.Ct.
2775, 97 L.Ed.2d 144 (1987);  see also
United States v. Ellis, 156 F.3d 493, 496
(3d Cir.1998).  In determining by a pre-
ponderance of the evidence whether a con-
spiracy existed and whether both the de-
fendant and the declarant participated in
it, the Court may consider both the hear-
say statements sought to be admitted and
other evidence probative of those matters,
so long as it does not rely exclusively on
the co-conspirator statements.  See Bour-
jaily v. United States, 483 U.S. at 180–81,
107 S.Ct. 2775;  see also United States v.
Beckham, 968 F.2d at 51.  The Court may
make this determination either before trial
after an evidentiary hearing, or may let
the trial proceed at the government’s risk
that it will not be able to carry its burden,
thereby requiring the grant of a mistrial
or the striking of already admitted evi-
dence, if it fails to do so.  See United
States v. Slade, 627 F.2d 293, 306–07
(D.C.Cir.1980) (citing United States v.
James, 590 F.2d 575, 580–81 (5th Cir.),
cert. denied, 442 U.S. 917, 99 S.Ct. 2836,
61 L.Ed.2d 283 (1979)).

[7, 8] This case is complicated by the
fact that the government seeks to intro-
duce coconspirator statements not with re-
spect to the specific crimes for which Mr.
Safavian has been indicted—false state-
ments and obstruction—but rather with
respect to the uncharged crime of honest

8. Major portions of Exhibits 196 through 198
are identical to Exhibits 176 through 178.
The same is true of Exhibits 271 and 270.
That is because Exhibits 196–198 and 270 are
e-mail exchanges between Mr. Safavian and
Mr. Abramoff, which Mr. Abramoff then for-
warded to third parties with commentary in

Exhibits 1996–198 and 271, respectively.
Therefore, the only purpose in seeking to ad-
mit these exhibits are for the portions of the e-
mails that are communications between Mr.
Abramoff and another person who is not the
defendant, pursuant to the co-conspirator
hearsay exception.
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services wire fraud in violation of 18
U.S.C. §§ 1343 and 1346.  This raises two
questions.  The first is whether it is appro-
priate to consider statements made by oth-
ers in an uncharged conspiracy for a crime
other than those with which the defendant
is charged in the indictment.  As Judge
Becker said for the Third Circuit in Unit-
ed States v. Ellis, 156 F.3d at 497, co-
conspirator statements may be admissible
under Rule 801(d)(2)(E) even if the defen-
dant is not formally charged with any con-
spiracy in the indictment and even if the
conspiracy that forms the basis for admit-
ting the co-conspirator statements is not
the same conspiracy or the same crime for
which the defendant has been indicted.
See also United States v. Russo, 302 F.3d
37, 45 (2d Cir.2002).  Statements from an
uncharged conspiracy may be excluded be-
cause they are remote or unrelated to the
charges in the indictment, or if their ad-
mission would confuse or mislead the jury,
but they may properly be admitted in the
Court’s discretion if the conspiracy during
which the statements were made was ‘‘fac-
tually intertwined’’ with the offenses being
tried.  United States v. Ellis, 156 F.3d at
497;  see also FED.R.EVID. 403 (‘‘Although
relevant, evidence may be excluded if its
probative value is substantially outweighed
by the danger of TTT confusion of the
issues, or misleading the jury TTT’’).

b. Honest Services Wire Fraud

[9] The second question presented by
this case is whether the government can
prove a conspiracy to commit honest ser-
vices wire fraud.  To prove this offense,
the government must show that:  (1) the
defendant and others knowingly agreed to
participate in a scheme to defraud by
means of false pretenses and made repre-
sentations or promises relating to a mate-
rial fact;  (2) that the parties did so willful-
ly and with the intent to defraud;  and (3)
that some member of the conspiracy trans-

mitted or caused to be transmitted by wire
some communication (in this case, the
proffered e-mails) for the purpose of exe-
cuting the conspiracy to scheme to de-
fraud.  See 18 U.S.C. § 1343.  A ‘‘scheme
or artifice to defraud’’ includes ‘‘a scheme
or artifice to defraud another of the intan-
gible right of honest services.’’  18 U.S.C.
§ 1346.  As applied to a public official, the
two most common theories of honest ser-
vices fraud typically are (1) that the official
accepted a bribe or (2) that he or she failed
to disclose a conflict of interest that result-
ed in personal gain.  United States v.
Woodward, 149 F.3d 46, 54, 57 (1st Cir.
1998) (citing United States v. Sawyer, 85
F.3d 713, 724, 729 (1st Cir.1996));  see also
United States v. Lopez–Lukis, 102 F.3d
1164, 1169 (11th Cir.1997).

The government proffered that it will
demonstrate honest services fraud by a
preponderance of the evidence under both
of these theories.  Specifically, it orally
proffered to the Court at the May 16, 2006
hearing the evidence that it would intro-
duce evidence to show that Mr. Safavian
helped Mr. Abramoff learn how to control
two GSA properties by providing internal
confidential intelligence and strategic ad-
vice and by working behind the scenes as
an inside source—including by setting up
meetings at GSA at Mr. Abramoff’s re-
quest and providing inside information—
and that he did so without the knowledge
of others at GSA and in exchange for the
golfing trip to Scotland and other favors.
The government argues that a conspiracy
to commit honest services wire fraud is
demonstrated under each of the possible
theories through, first, the exchange of
favors for official action and assistance be-
tween Mr. Abramoff and Mr. Safavian,
and, second, Mr. Safavian’s failure to dis-
close his conflict of interest that was anti-
thetical to the interests of the government
and resulted in personal gain.  According
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to the government, the honest services
wire fraud under each of these theories by
Mr. Safavian was conducted in concert
with Mr. Abramoff and others.  Finally,
the government maintains that statements
made by Mr. Abramoff and others in the
thirteen exhibits listed above—and in cer-
tain additional e-mails already admitted on
other grounds—were statements made in
furtherance of this joint enterprise, agree-
ment or conspiracy.

[10] After considering the govern-
ment’s proffer, the defendant’s opposition,
and the relevant law, the Court rejects this
argument as a basis for admitting the thir-
teen e-mails which are not otherwise ad-
missible.  The steps necessary to reach
the conclusion that Mr. Safavian commit-
ted honest services fraud, that certain oth-
er individuals were part of an Abra-
moff/Safavian conspiracy to do so, and that
these e-mails contain statements made by
others in furtherance of that conspiracy
require the Court to make numerous find-
ings—essentially conducting a mini-trial
within the trial to determine that the hon-
est services fraud is factually intertwined
with the charged offense, that honest ser-
vices fraud has been proven under one of
the two theories, that a number of un-
charged individuals participated in a con-
spiracy with Mr. Safavian to commit hon-
est services fraud, and that the specific
statements contained within the proffered
e-mails were made in furtherance of that
conspiracy.9  The Court exercises its dis-
cretion in declining to undertake this
lengthy journey to reach a conclusion that
it is not confident will be shown by the
government’s evidence for the sake of thir-

teen e-mails that contain either redundant
information or information that could be
testified to by Mr. Abramoff, should the
government choose to call him.  Certainly,
each of these exhibits, having been sent to
or received by Mr. Abramoff, would be
admissible if he were called as a sponsor-
ing witness.10

4. Other Excluded Exhibits

Exhibit 216 is provisionally excluded as
irrelevant.  When asked what the context
and importance of the e-mail was during
the May 16, 2006 hearing, the government
proffered only that it demonstrated anoth-
er business contact between Mr. Safavian
and Mr. Abramoff.  Unlike many of the
other e-mails which discuss business mat-
ters, this one is not self-explanatory on its
face, nor did the government proffer that
any witness could provide information that
would provide context or assist in under-
standing this e-mail.  Therefore, the ex-
hibit is excluded unless the government
proffers that a witness with personal
knowledge can testify as to how airplane
leasing was related to any business or
work done by either Jack Abramoff or
David Safavian and how it is relevant to
this case.

Exhibit 344 is provisionally excluded, as
the Court does not accept that an e-mail
from Renee Courtland to other individuals,
and on which Mr. Safavian was copied,
inviting those individuals to a party at
Signatures restaurant is non-hearsay,
since it is only relevant if the contents are
true—that Mr. Safavian had invited the
individuals to a party at Signatures Res-

9. The Court notes that when this issue arose,
the government indicated at a hearing before
the Court its preference to provide an oral
proffer of what it intended to prove at trial
rather than conduct a separate, pretrial James
hearing on conspiracy to commit honest ser-

vices fraud.  United States v. James, 590 F.2d
at 580–81.

10. The Court will permit the government to
supplement its witness list if it needs to do so
in view of the decisions announced in this
Opinion.
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taurant (and presumably Ms. Courtland
was acting on his behalf).  Nor does the
fact that Mr. Safavian was copied on such
an e-mail tend to demonstrate his state of
mind, motive, intent, or absence of mis-
take;  nor does it explain his future con-
duct.  Only if Ms. Courtland were to testi-
fy that she had been authorized to send
this e-mail on Mr. Safavian’s behalf might
it be admissible as a non-hearsay admis-
sion by a party opponent pursuant to Rule
801(d)(2)(C).

Accordingly, and incorporating both the
attached chart and the Court’s Amended
Minute Order of May 19, 2006, it is hereby

ORDERED that defendant’s motion in
limine to deny the government’s Rule

902(11) certifications [68] is GRANTED
with respect to Jay Nogle’s certification,
and DENIED with respect to all other
Rule 902(11) certifications submitted by
the government;  it is

FURTHER ORDERED that the gov-
ernment’s motion in limine for pretrial de-
termination of admissibility of certain evi-
dence [66] and the supplement to that
motion [81] are GRANTED in part and
DENIED in part;  and it is

FURTHER ORDERED that defen-
dant’s motion in limine to exclude evidence
that is hearsay and irrelevant [70] is
GRANTED in part and DENIED in part.

SO ORDERED.
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