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OTHER CRIMES, WRONGS, OR ACTS

Rule 404(b)(1) prohibits the use of evidence of a person's other crimes, wrongs, or acts to show a person's character in order to show how that person acted on a particular occasion. Rule 404(b)(2) allows the use of other crimes, wrongs, or acts to show matters such as “motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.”

What's going on here? Let me try to explain Rule 404(b)(2) in my own way.

Rule 404(a)(1) provides:

Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.

This is the general prohibition against against the “circumstantial” use of character, against the use of propensity P to show conduct C on a particular occasion

P ---\\---> C

This general prohibition against circumstantial character evidence in itself implies the prohibition found in Rule 404(b)(1), which provides:

Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character. 

In other words: Rule 404(b)(1) provides a party cannot use a person's act or acts A on some other occasion to show the person's propensity P to show the actor's conduct C  on a specific occasion [e.g., the killing for which the person is on trial]:

A --\\---> P ---> C

But both the structure of the general prohibition found in 404(a)(1) and the structure of the corollary prohibition found in 404(b)(1) imply the limitation that you find in Rule 404(b)(2), the limitation on the reach of the general character evidence prohibition, the reach of the prohibition against the use of other crimes, wrongs, or acts.

Rule 404(b)(2) states:

This evidence [of a crime, wrong, or other act] may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.  

In other words: Other crimes, wrongs, or acts A are not made inadmissible by the character evidence rule either (i) if those other crimes, wrongs, or acts A are not offered to show propensity P or (ii) if they are not offered to show a person's conduct C on a specific occasion.

Here is a tabular restatement of the principles I have just stated:

Table 1

[Rule 404(a)(1)]

	prohibited:
	propensity P of Person to show 
	conduct C of Person

	permitted:
	matter other than propensity (e.g., Person’s hatred) to show           
	conduct C of Person

	permitted:
	propensity P of Person to show   
	something other than conduct C of Person (e.g., Person’s fear of Victim)


Table 2

[Rule 404(b)(1) & (2)]

	prohibited:
	act A of Person to show  
	propensity P of Person to show 
	conduct C of Person

	permitted:
	act A of Person to show 
	matter other than propensity P (e.g., Person’s hatred) to show           
	conduct C of Person

	permitted:
	act A of Person to show 
	propensity P of Person to show   
	matter other than conduct C of Person (e.g., Person’s fear of Victim)


Consider a few examples of how these principles work:

Example 1

Albert Accused is on trial for burglary and larceny. The indictment charges that Accused broke into Victim's warehouse on June 1, 2008, cracked a combination lock in the warehouse, and removed and fled with $100,000 in cash. At the trial the prosecutor offers to show that Albert Accused broke into the same building and the same safe on May 13, 2007, and removed $63,000 in cash from the same safe and ran away with it.

Accused objects on the ground that the prior theft and safe cracking are offered to show that Albert has a propensity to burglarize and to steal cash.

The trial court overrules Accused's objection. Assume that the ruling is correct.

What is the explanation? Why doesn't the evidence about Accused's prior crimes violate both R 404(a)(1) and 404(b)(1); why don't these other criminal acts amount to an effort by the prosecution to show that Accused has criminal propensities that increase the probability that he did the criminal acts for which he is now on trial? 

Answer: The evidence of a prior crime (e.g., safe cracking a year ago) is admissible and admitted to show the ability or knowledge of a person to commit the crime charged (safe cracking about a year later). Theory: crime-1, which involved safe cracking, is admissible, not to show propensity as evidence of crime-2, but to show the defendant’s ability (to crack combination locks) or knowledge (of safe combination) as evidence of crime-2. Whatever they are, ability and knowledge are not acts. So the prior crimes are not offered to show Accused's acts. Hence, the prohibition against circumstantial character evidence does not apply.

Example 2

The actors in this story are Grizzled Guard and Secure Security, a private security firm. Guard is a former employee of Security; Grizzled worked as a security guard for Security. He no longer works for Security because Security terminated his employment: Security fired Grizzled. Grizzled is not happy about this. Since Grizzled is a red-blooded American, his next step is obvious: He sues: Grizzled brings a civil action against Security. Grizzled's cause of action: wrongful termination of his employment by Security.

Grizzled avers that he had an employment contract with Security and he avers that this contract required good cause for the termination of his employment at Security. Grizzled avers that Secure Security discharged him even though it did not have good cause to do so.

Security defends on the merits. It avers that it had good cause to terminate Grizzled Guard's employment.

At the trial Security offers to show that

· Grizzled once attacked a five-year-old boy because he thought the boy was a serial rapist; and

· Grizzled once attacked a 96-year-old invalid because he thought the invalid was a cat burglar who was plundering homes in Grizzled's neighborhood.

Grizzled Guard objects to this evidence on the following grounds

(1) it is inadmissible character evidence;

(2) when character is admissible because of some exception to the character evidence prohibition, proof of character must take the form of reputation or opinion; and

(3) evidence of specific instances of conduct to show character is prohibited.

The trial court overrules Grizzled Guard's objections.

I have two questions.

First, what is the short explanation for the trial court's  ruling?

Answer: The legal validity of the Security's defense of just cause (a/k/a good cause) for termination makes Grizzled Guard’s character – Grizzled's competence or incompetence as a security guard, his proclivity vel non to act in professionally inappropriate ways – an element of Security's defense. At common law the rule was that when substantive law makes a character trait (a/k/a a disposition, a propensity) an element of a claim, charge, or defense, evidence of specific instances relevant to that character trait or disposition is admissible. The Federal Rules of Evidence also allow use of specific instances of conduct to show character when character is an “element of a charge, claim, or defense.” See FRE 405(b).

Second Question: Is this common law and FRE rule consistent with the general principles that govern the admissibility of evidence of character? More strongly put, how does this common law and FRE rule flow from the general principles governing the admissibility of character evidence?

Answer:  The rationale that supports this common law rule and its codification in FRE 405(b) is the following:

When an act is introduced to show character in order to show conduct, the act is inadmissible character evidence:

	prohibited:
	act A of Person to show  
	propensity P of Person to show 
	conduct C of Person


But when character is an element of a charge, claim, or defense and an act is introduced to show character but nothing further (compare FRE 404(b)(1)), character is not being used to show conduct and there is no violation of the character evidence rule:

	permitted:
	act A of Person to show  
	propensity P of Person


The Bottom Line: In situations where substantive law makes a character trait of a person or a person’s disposition material to the outcome of a case, specific instances of conduct may be offered in evidence to show whether or not such a character trait or disposition exists.

But note this important caveat: whether or not a “character in issue” rationale for the admissibility of specific instances of conduct flies depends on the applicable substantive law. For example, my discussion of my hypothetical example  assumes that the applicable substantive law (e.g., contract law) allows Security to terminate a security guard's employment contract because of such an employee’s incompetence for the job. But if we assume that the applicable substantive law allows termination of security guards only for a guard's improper conduct on the job – because, e.g., a collective bargaining agreement so provides – the character, or dispositions, of Grizzled Guard would not be an element of Security’s defense, its defense to Grizzled's wrongful termination claim – and, thus, specific instances of Grizzled's defective behavior while off the job presumably would not be admissible

Example 3

Della Defendant is on trial for aggravated assault against Valiant Victim.

The government puts on its case and rests.

Della Defendant  then testifies:

She, Della D, mistakenly but reasonably believed that Valiant V was trying to kill her, Della D. That’s why she, Della D, stabbed Valiant V in the heart with a machete.

The government offers to have its witness testify that Valiant Victim's reputation in the community in which he resided was that of a peaceable and non-violent person.

Della D objects on the ground of the character evidence rule. Della furthermore correctly points out that the exception in 404(a)(C) does not apply because (i) this is not a homicide case and (ii) the accused, Della D, has not introduced any circumstantial character evidence against Valiant V.

The trial court nevertheless overrules DD's objection.

What is the explanation for this OUTRAGEOUS(?) ruling?!?!

Answer: The trial court has accepted the government’s theory that the evidence of VV’s reputation is admissible to show, NOT VV’s probable conduct, but DD’s belief vel non about the danger presented by VV. The evidence is relevant because if VV had a peaceable reputation, this decreases the probability that DD believed that VV was trying to kill DD. There is no attempt here to use character to show conduct.



